














CASES 
ARGUED AND DETERMINED 


IN 


THE SUPREME COURT 


OF 


THE STATE OF LOUISIANA. 


—p—. 


EASTERN DISTRICT, DECEMBER TERM, 1825.* 


East’n. District, 


December 1825. 
—p— 
Pre 
MARK vs. BOWERS. — 
BowERs. 


Apreat from the court of the first district. 


Porter, J. delivered the opinion of the 
lf goods are 


court. This action was brought against the sent to commis- 


sion merchants, 
defendant as one of the partners of the late ana they hand 


them over to a 


firm of Talcott & Bowers, and his responsi- third person for 


se, ° sale without the 

bility is alleged to have arisen from a Con- orderoftheprin- 
‘ ° cipal, they are 
signment of whiskey made to the firm, and cespousible. 


, Novati 
sold by Talcott after the dissolution of the pe expressed, or 


partnership, in the discharge of his duty Of tise 
liquidator of the affairs of the firm. 
The answer admits the partnership: the 


receipt of the property by Talcott, and its 


* There were no cases decided in the western district this year, in 
consequence of the indisposition of two of the judges. 


VoL. Iv. (N. 8.) 13 
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sale as alleged in the petition: but denies 
that the defendant is liable, because the 
plaintiff was informed of the dissolution of 
the firm, and of his property being placed in 
the hands of Talcott, and that with a know. 
ledge of this fact. recognised him as his, the 
plantiff’s agent, and considered him alone ag 
his debtor. 

There is a further plea that the plaintiff suf- 
fered Talcott to retain the money in his hands 
until he failed, viz: for the space of 18 months, 
and also that he gave directions to Talcott 
alone, and in his individual capacity, as to 
the disposal of the funds proceeding from 
the sale. 

The partnership was dissolved on the 28th 
of January, 1822, and in the notice of the 
dissolution, it was stated that Talcott was 
fully authorised to settle the affairs of the 
concern. : 

A copy of this notice was inclosed to the 
plaintiff by Talcott, who stated that he should, 
in future, transact business in his own name, 
And on the same day he writes to plaintiff 
another letter, that the late firm of Talcott 
& Bowers, had received, a few days since, 29 
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Dies parrels of whiskey on his account, and that East’a. District, 


; December 1825. 
the he, Talcott, had made sales of it at 30 cents. cae 
n of There was another lot of whiskey whichdid ™4"* 


din | not reach the hands of Talcott until the 7th 3°v#%* 
10W- of March, but both parcels were shipped 

the before notice of the dissolution of the part- 

e as | nership reached the plaintiff. 

On these facts, two questions of law arise. 


‘suf. 1. Whether the firm of Talcott & Bowers, 
ands | was responsible to the plaintiff? 
iths, 2. And if it was, has that responsibility 


cott been released or discharged ? 


ty I. The goods being shipped to Talcott & 


ir. Bowers, before notice of the dissolution of the 

partnership was received by the plaintiff; we 
26th think there can be no doubt, it was their duty 
b tosell them as directed, or hold them subject 
TF to any ulterior disposition the plaintiff might 
the make of them. And itis very clear to us, that 
th - if they sold them, either through the agency of 


a member of the firm, or by that of a third per- 
ald, son, before they received directions so to do, 


a they were responsible to the same extent as if 
: they had made the sales themselves. The con- 
e fidence reposed was personal, and the prin- 
J 


cipal had the right to designate his own 
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East'n. District. agents, in case those he selected in the first | gr 
December 1825. , 
~~ instance were unable to act. be 
aan Il. The responsibility being thus in our 
Bowens. opinion once fixed, the remaining question is, #4 4, 
has it been discharged, or in other words, hag 
novation taken place? This point is still 
clearer, than that just decided. Nothing inthe — 
record enables us to decide, the plaintiff ever 
intended to release the partnership from their T 
responsibility. The expressions used in big | 
letter, acknowledging the receipt of the” 
account sales, if taken alone, would raise a J 
presumption of that kind; but that presump | TI 
tion is much weakened by the fact of Talcott ” de 
being charged with the settlement of the hf 
partnership affairs, and the evidence leaving bi 
it quite doubtful whether the plaintiff corres | y di 
ponded with him in that capacity, or in bis be 
individual character. Admitting, however, | © 
the inference to be that it was in the latter, a 
it does not enable us to say there was novation, | ™™ 
for that must be express, or so clearly result | % 
from the proof, that not a doubt can exist in — * 
regard to it—Civ. Code. 296, 174. 9 Martin, A 
268. ibid. N.S. 144. : 


It is therefore ordered, adjudged and de | p 
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first, | creed, that the judgment of the District Court East’n. District. 


be affirmed with costs. 1825. 





Mark 


Strawbridge for the plaintiff, Peirce for the — 
defendant. 


MOOSA vs. ALLAIN. 


- Appeat from the court of the fourth district. 


_Martin,J. delivered the opinion ofthe Court, Whether a 


slave who is di- 


" The plaintiff states that he was, before the rected to be set 
free by the last 


» death of the late Julien Poydras, a slave for will of his mas- 
ter, can have the 


life of said Poydras; who bequeathed to all intervention of 


. . : a magistrate to 
his slaves their freedom, on the following con- prevent his re- 


4 ditions: That each of his plantations should se 
be sold, with all the slaves who might be on 
each of them respectively. 2d. That all said 
slavesshould be considered as attached to,and 
inseparable from, the respective plantations 
on whieh they were at the time of the sale— 
3d. That the purchasers of said plantations, 
respectively, should be bound to keep there- 
on, all the negroes purchased with each of 
them, during twenty-five years, and at the ex- 


de- piration of that period to enfranchise them. 
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East's District. That B. Poydras purchased one of said 
December 1825. ‘ s ats < 
wr-w plantations, situated at Fausse Riviere, with q 


Moosa 


ALLAIN, 


number of slaves attached thereto, of which 
the plaintiff was one ; and afterwards sold jt 
with the said slaves to one of the defendants, 
with the conditions mentioned in the will, ag: 
aforesaid, which was mentioned at the sale, 
and inserted in the proces verbal. 

But that the said defendant, in violation of 
them, sold him to Villneuve Leblanc, the 
other defendant, who has brought the plain. 
tiff to the parish of West Baton Rouge, against 
his will and inclination, and intends to remove 
him out of the state. : 

The petition concludes with a prayer for 
the recission of the sale of Leblanc; that he 
may be ordered and decreed, to restore the 
plaintiff on the plantation at Fausse Riviere, | 
with which he was sold and be enjoined 
from removing him therefrom. 

The defendant pleaded the general issue, 

There was judgment for the defendant and 
the plaintiff appealed. 

By a clause of the will, the testator directs ” 
the terms of sale of his plantations and slaves 
in the following words: * The sales of any of 
my plantations, as to the slaves which are at- 
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i@ | tached to them (and all my slaves are to be Eas’, Distt 


‘a | considered as attached to them.) is to be www 


ch | made, with the obligation imposed on the pur- a ne 


it | chaser of my plantations, their heirs and as- Aabaut- 


signs, all the slaves, of either sex, who shall 
be sold with the said plantations respectively, 


¥ 


le, | even the children born or to be born, at the ex- 
piration of twenty-five consecutive years, from 
the date of the sale: and the slaves, who at 
this epoch may not have the legal age for 
emancipation, shall be bound to work for 


- * &@ & 


their respective purchasers, their heirs and 
i | assigns, till they reach that age, when they 
are to be emancipated as aforesaid. Like- 
wise, the purchasers of my said plantations, 
are to be bound for themselves, their heirs and 
assigns, to have care of, and treat with hu- 
manity, and keep on said plantations respec- 


Oe 


tively, without requiring any labor from them, 
allsuch slaves so purchased, who may evi- 
| dently have attained the age of sixty years, 
and pay them annually a sum of twenty-five 
dollars, as a relief against the infirmities of 
s | age. ‘These terms are to be rigorously exe- 
g | cuted, and all persons, in the name of human- 
f | ity, and particularly the officers of the state, 


‘ 
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are authorised and requested by me, to cauge 
them to be executed and respected.” 

The right to remain on the plantation, with 
which each of the testator’s slaves. was sold, 
is only given to those who may have attained 
the age of sixty years, at the expiration of 
twenty-five years from the sale. 

In the mean while the right of a pur 
chaser to the labour of the slaves, wherever 
he chooses to have it performed, is per 
fect—unless, perhaps, the slave may be al 
lowed the aid of the magistrate, in case of an 
evident attempt to transport him out of the ju 
risdiction of the state, in order to frustrate hig 
hope of emancipation, under the will and 
sale, by compelling the purchaser to give se. 
curity for the forthcoming of the slave, in due 
time, or otherwise. 

In the present case there is no evidence of 
even an intention of the defendant, Leblane, 
to transport the plaintiff. | 


It is therefore ordered, adjudged, and de- 
creed, that the judgment of the District Court 
be affirmed with costs. 


Davezac for the plaintiff, Eustis for the de- 
fendant. 
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" East’n."District. 
GOODWIN, vs. CHESNEAU t AL. December 1825. 

om 

ith Arpeat from the court of probates, of the — 
la parish and city of New-Orleans. ery com 
ed A party who 
of Martin, J., delivered the opinion of the atm an 


j ° loses the capa- 
court. This case was before us in March last, city to stand in 


i. | and was remanded to the court of probates.?“#""" - 
rer | Ante vol. 3, 409. 
er. On its return, it being suggested that the 
plaintiff had no capacity of standing in judg- 
ment, as he had made a cession of his goods, 
and had not been reinstated to his capacity, 
Morgan as syndic of his creditors, prayed 
leave to intervene and file his claim, on their 
behalf, praying thathe might receive out of 
the said suit, should any recovery be had, a 
sum sufficient to satisfy said creditors. He 
prayed that his claim might be served on the 
ce, | plaintiff, and defendant, and that he might 
have further relief, &c. 

The court of probates nonsuited the plain- 
@ | tiff, and dismissed the defendants. 
rt The plaintiff and intervening party ap- 
pealed. 

We think the plaintiff, not having been re- 
stored to his capacity of standing in judgment 

Vox. tv. (Nn. 8.) 14 
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East’n. District. suspended by the cession of his goods, wags 
December 1825. P 
w-~~ properly nonsuited. 
Goopwx The intervening party cannot have relief 
—* & he intervened in a suit which was not legally 
instituted, and nothing shows that if he hasa 
right to recover, that the defendants eyer 


refused to do him justice. 


It is therefore ordered, adjudged and de. 
creed, that the judgment of the court of pro. 
bates be affirmed with costs. 


Watts and Lobdell for the plaintiff, Seghers 
for the defendants. 
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